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his execution-creditors. While they remain attached, they are part 
of the freehold : Min&hall v. Lloyd, 2 M. & W. 450 ; Mackintosh 
v. Trotter, 3 Id. 184 ; Overton v. Williston, supra. The fact of 
an agreement between landlord and tenant, that the latter may re- 
move fixtures at the end of his term, does not either permit him to 
do so thereafter, nor enable him to maintain trover against the 
owner of the premises, in case of his refusal to permit their re- 
moval: Minshall v. Lloyd, supra; Overton v. Williston, supra. 
If the plaintiff have any right of action it is not in this form. The 
learned judge, therefore, committed no error in holding the action 
of trover does not lie. 

Judgment affirmed. 



Supreme Court of Minnesota. 
STOUT ». STOPPBL. 

In an action to recover the value of certain shelving and counters, the personal 
property of plaintiff, and alleged to have been wrongfully converted by the defend- 
ant, Held, that under the evidence and instructions of the court in this case, the 
verdict of the jury necessarily established the facts (1) that the relation of landlord 
and tenant never existed between the parties to this action ; (2) that the shelving 
and drawers described in the complaint were erected and placed in defendant's 
building by plaintiff under a license from defendant, and under an agreement that 
plaintiff might remove the same at pleasure, and hence that they never became a 
part of the realty, but preserved their character as the personal chattels of plaintiff. 

Held, also, that having been erected and placed in defendant's building under this 
license and agreement, and being capable of being severed and removed without 
material injury to the building, an action for their wrongful conversion will lie 
against the defendant, after demand upon him for permission to remove the same, 
and a refusal on his part, although they are still attached to the building, and have 
not been disannexed. 

Appeal from order of District Court, County of Olmsted. 

Charles 0. Nilson, for appellant. 

Jones §• Gove, for respondent. 

Mitchell, J. — This is an action to recover the value of certain 
shelving and counters, the personal property of plaintiff, and 
alleged to have been wrongfully converted by defendant. The two 
points urged by defendant here, as well as in the court below, are 
(1) that the property which is the subject of the action, being at- 
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tached to and a part of the realty, this form of action 'will not lie ; 
(2) that the plaintiff having annexed the property to the building 
of defendant while occupying it as his tenant, and having failed to 
remove it during his term, it became, under a familiar rule of law, 
the absolute property of defendant. 

As was suggested by the court below, the difficulty with this 
argument is that it assumes that the property was a fixture, and 
became a part of the realty, and that the relation of landlord and 
tenant existed between the parties. These were the precise ques- 
tions in issue under the pleadings, and in dispute under the evi- 
dence, and which were submitted, under proper instructions, to the 
jury. Therefore their verdict necessarily establishes the facts that 
the relation of landlord and tenant never existed between the par- 
ties, and that the property was put in the building by plaintiff by 
the permission of defendant, and under an agreement on his part 
that plaintiff might remove it at any time, and therefore that it 
never became a part of the realty, but preserved its character as the 
personal property of the plaintiff. It moreover appears that it was 
capable of being severed and removed without material injury to 
the building. The verdict is, in our opinion, amply sustained by 
the evidence. 

The general rule which obtains where the common-law distinc- 
tions between different forms of action are preserved, undoubtedly 
is that replevin or trover will not lie for anything attached to the 
realty. This proceeds upon the theory that it ceases to be a chat- 
tel by being affixed to the land, and becomes real property, but re- 
ducible again to a chattel state by separation from the realty, and 
that replevin or trover will only lie for a chattel. It may well be 
doubted whether the more sensible as well as logical rule would not 
have been, that whenever the right of removal exists, the fixture 
retains its chattel nature even during annexation, and that, there- 
fore, trover or replevin would lie, even before severance from the 
realty, in favor of him having the right of removal, against the 
owner of the realty, who, upon demand, refuses him permission to 
enter and remove. 

But whatever may have been the propriety in common-law forms 
of action of this rule invoked by defendant, it can have no applica- 
tion under our system of practice, in which all distinctions in the 
forms of actions have been abolished ; and, even under the common- 
law practice, the rule referred to was not applicable to articles in 
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their nature furniture merely, which, though fastened to the walls 
for safety or convenience, did not lose their character as personal 
chattels, nor to houses or other structures built on the land of 
another with his consent, and under an agreement, express or im- 
plied, that they should continue the personal property of the party 
erecting them, notwithstanding that they had not been severed from 
the land when the action was brought. Warner v. Kenning, 25 
Minn. 173 ; Smith v. Benson, 1 Hill 176 ; Tifft v. Horton 53 N. 
Y. 377; Hill v. Sewald, 53 Pa. St. 271; Osgood v. Howard, 6 
Greenl. 452; Davis v. Taylor, 41 111. 405; A dams v. Goddard, 
48 Me. 212 ; G-tdhrie v. Jones, 108 Mass. 191 ; Finney v. Wat- 
kins, 13 Mo. 291 ; Vilas v. Mason, 25 Wis. 312. Therefore, the 
plaintiffs having the right to remove this property, and defendant 
having upon request refused him permission to enter the building 
and remove it, an action would lie for damages for wrongful con- 
version, notwithstanding the fact that the property had not been 

dissevered from the realty. 

Order affirmed. 



Supreme Court of Minnesota. 
SHAPERIA t>. BARRY. 

A wooden platform was erected for trade purposes, in defendant's building, by a 
tenant who, becoming insolvent, assigned all his property, including his term and 
the said platform, to the plaintiff for the benefit of his creditors. Plaintiff, with de- 
fendant's consent, assigned the term to a third party, but reserved the platform, and 
the right to enter and remove it. Upon entering for that purpose within a reason- 
able time, the defendant claimed to own the platform, and threatened to have plain- 
tiff arrested for stealing, if he removed it. Held, that an action lay against the de- 
fendant, the owner of the building, for the wrongful conversion of the platform, not- 
withstanding it was still annexed to the building. 

Appeal from judgment of the Municipal Court of the city of 
St. Paul. 

Walsh $ G-oforth, and J. W. Willis, for appellant. 

O'Brien $■ Tiller, for respondent. 

Mitchell, J. — This was an action for the wrongful conversion 
of a wooden platform, the alleged personal property of the plaintiff. 
The question for consideration is whether the findings of fact of the 
court below are sustained by the evidence. Upon examination we 



